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1.  TIME:  9:00   CASE#: MSC16-00145 
CASE NAME: BANK OF THE WEST VS. NAPA CHRYSLER 
HEARING ON MOTION FOR POST-JUDGMENT ATTORNEY FEES AND COSTS 
FILED BY BANK OF THE WEST 
* TENTATIVE RULING: * 
 
Bank of the West’s motion for post-judgment attorney fees and costs against Patrick Smorra, Sr. 
is granted. 
 
In opposition to the motion, Smorra argues that this court erred in granting the default judgment, 
which Smorra seeks to collaterally attack at an October 23, 2019 hearing in a Michigan state 
action.  If Smorra prevails in that hearing, he intends to bring a motion to set aside the default 
and default judgment.  The theoretical possibility that the default or default judgment may be set 
aside is not a basis to deny the motion pending before the court.  
 
The only other argument raised by Smorra is that the Bank failed to submit supporting  
documentary evidence of its fees and costs.  But documentary evidence is not required with the 
moving papers. See, e.g., Seyers Properties III, Inc. v. Rankin (2014) 226 Cal.App.4th 691, 699-
700 (“trial courts have discretion to award fees based on declarations of counsel describing the 
work they have done”); Raining Data Corp. v. Barrenechea (2009) 175 Cal.App.4th 1363, 1375–
1376. 
 
The court finds that the Bank has met its burden of demonstrating that the fees it incurred in 
attempting to collect on the judgment were reasonable and necessary. Accordingly, the Bank is 
entitled to post-judgment attorney fees of $64,979 for the period between July 25, 2017 and 
July 25, 2019. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00775 
CASE NAME: GOLDEN GATE WAY VS. MONROE 
HEARING ON MOTION TO DISMISS THE COMPLAINT AS TO SPECIALLY APPEARING 
DEFENDANT  /  FILED BY FIREMAN'S FUND INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

The motion to dismiss brought by specially appearing Defendant Fireman’s Fund 
Insurance Company (“FFIC”) is denied.  

FFIC moves to dismiss the Complaint against it on two bases: first, FFIC argues, since 
the estate of a deceased person is a “non-entity” and FFIC is not named in the Complaint, FFIC 
has “no ability to respond to the complaint and has no obligation to meet any judgment in the 
action.” Memorandum of Points and Authorities (“MPA”) 5:1-15.  

There is no requirement that a Complaint brought under Probate Code § 550 et seq 
name the insurer as a party. Probate Code § 552(a) expressly requires that the estate of a 
decedent insured is to be named as a party and sued on behalf of the insurer. It states, in 
relevant part, “[a]n action under this chapter shall name as the defendant, ‘Estate of (name of 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8f679aa7-22e6-4888-886c-f7a8749aabfd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A7W6S-WBR1-2R6J-2038-00000-00&pdpinpoint=PAGE_1375_3062&pdcontentcomponentid=4860&pddoctitle=Raining+Data+Corp.+v.+Barrenechea+(2009)+175+Cal.App.4th+1363%2C+1375%E2%80%931376+%5B97+Cal.+Rptr.+3d+196%5D&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=6s39k&prid=12a28b19-e713-4b12-afbb-7b6c9572f66b
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=8f679aa7-22e6-4888-886c-f7a8749aabfd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A7W6S-WBR1-2R6J-2038-00000-00&pdpinpoint=PAGE_1375_3062&pdcontentcomponentid=4860&pddoctitle=Raining+Data+Corp.+v.+Barrenechea+(2009)+175+Cal.App.4th+1363%2C+1375%E2%80%931376+%5B97+Cal.+Rptr.+3d+196%5D&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=6s39k&prid=12a28b19-e713-4b12-afbb-7b6c9572f66b
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decedent), Deceased.’ Summons shall be served on a person designated in writing by the 
insurer or, if none, on the insurer.”  

The cases FFIC cites do not support its assertion that the Complaint must name the 
insurer. Meleski v. Estate of Albert Hotlen (2018) 29 Cal.App.5th 616 (“Meleski”) addresses 
whether an insurer who controls a defense under Probate Code § 550 et seq. should be subject 
to Code of Civil Procedure § 998 settlement offers. Meleski does not alter the Probate Code § 
552(a) requirement that pleadings must name a decedent’s estate as parties, not the insurer. 
Tanner v. Best’s Estate (1940) 40 Cal.App.2d 442 (“Tanner”) is distinguishable: it was not an 
action brought pursuant to the modern statutory scheme governing liability of a decedent 
covered by insurance. It was an action by an estate administrator to quiet title where no heirs at 
law were served with the complaint.   

Plaintiff properly named the estates of Ronald and Matthew Monroe as defendants and 
properly served the Summons and Complaint upon FFIC’s designated agent for service of 
process. 

 Second, FFIC argues that valid service was not effected within three years as required 
by Code of Civil Procedure § 583.210, because the Complaint and Summons, although timely 
served on FFIC’s registered agent for service of process, named the Estates of Ronald and 
Matthew Monroe and there were no accompanying documents naming FFIC.  

The Court finds that service was timely and valid. It is undisputed that the Complaint and 
Summons were served on FFIC’s registered agent for service of process prior to the expiry of 
the three-year limitation period. (Proof of Service filed May 23, 2019; Declaration of Bruce 
Anderson, Exhibit A. See also Declaration of Brian Hickman in Support of Motion to Dismiss, ¶¶ 
2-6.)  It is also undisputed that FFIC’s registered agent for service of process accepted service, 
then some time later attempted to reject it by mailing it back to Plaintiff’s counsel. (Declaration of 
Brian Hickman in Support of Motion to Dismiss, ¶¶ 2-6.) 

There is no requirement in law that service of a complaint on an insurer pursuant to 
Probate Code § 550 et seq. give the insurer special notice of the relationship between a named 
decedent’s estate and the insurer. Since the Complaint named two of FFIC’s insureds and 
indicated on its face that it was brought pursuant to Probate Code § 550, FFIC had notice of the 
claims against it. (Complaint, ¶ 4.)  Moreover, FFIC had additional notice of both the litigation 
and impending service as a result of Plaintiff’s counsel’s email delivery of a copy of the 
Complaint to FFIC’s counsel on April 11, 2019 with the statement, “we intend to serve the 
complaint on Fireman’s Fund as the insurer of Ronald Monroe dba Hamlin Cleaners pursuant to 
Probate Code section 550 and 552.” (Declaration of J. Garrett Deal in Support of Opposition to 
Motion to Dismiss ¶¶ 10, 11.) Finally, even if the law required special notice to an insured 
served pursuant to Probate Code § 552(a), the process server has declared under penalty of 
perjury that the documents were served “c/o Fireman’s Fund” at FFIC’s registered address for 
service. (Proof of Service filed May 23, 2019; Declaration of Bruce Anderson, ¶ 6 and Exhibit A, 
emphasis added.) 
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 3.  TIME:  9:00   CASE#: MSC17-02167 
CASE NAME: OKOYE VS. RAHMAN 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPPLEMENTAL INTERROGS. 
FILED BY AMINUL RAHMAN 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to supplemental interrogatories is granted 
in part.  Plaintiff is ordered to provide responses without objections within 20 days of the order 
after hearing.  The court declines to award sanctions given that the discovery was originally 
served on plaintiff’s prior counsel and counsel was relieved effective May 29, 2019.  The motion 
to be relieved did not mention that the discovery responses were outstanding. 

  

 4.  TIME:  9:00   CASE#: MSC17-02167 
CASE NAME: OKOYE VS. RAHMAN 
HEARING ON MOTION TO COMPEL RESPONSES TO SUPP. REQ. FOR PRODUCTION 
FILED BY AMINUL RAHMAN 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to supplemental requests for production is 
granted in part.  Plaintiff is ordered to produce documents and provide responses without 
objections within 20 days of the order after hearing.  The court declines to award sanctions 
given that the discovery was originally served on plaintiff’s prior counsel and counsel was 
relieved effective May 29, 2019.  The motion to be relieved did not mention that the discovery 
responses were outstanding. 

  

 5.  TIME:  9:00   CASE#: MSC17-02441 
CASE NAME: MAHAY VS. ACKER 
HEARING ON MOTION TO DETERMINE GOOD FAITH OF SETTLEMENT 
FILED BY MELANIE C ACKER, MARQUS COLEMAN 
* TENTATIVE RULING: * 
 
Cross-defendants’ motion to determine a good faith settlement with plaintiffs is granted pursuant 
to CCP 877.6. 
 
Plaintiffs and cross-defendants settled for the following amounts: the $250,000 policy limits at to 
Lourdes Mahay; $47,082.16 to Onkar Mahay; and $25,704.44 to Rosa Sia. Cross-complainant 
Diane Popp (“Popp”) only challenges the settlement with Lourdes Mahay (“Lourdes”). 
 
In this three car accident, Lourdes claims medical specials of $39,591, lost wages of $19,500, 
and $1 million in general damages related to her right hand injury. Popp contends she has zero 
liability for the accident and therefore cross-defendant’s $250,000 settlement is “out of the ball 
park” in relation to Lourdes’ claimed damages of $1,059,091.04. At the very least, Popp 
requests a continuance to explore cross-defendant’s financial condition to contribute in excess 
of the policy limits. 
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The court finds the $250,000 settlement to be within the “ball park” as outlined by the factors in 
Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499. Courts are 
instructed to consider a rough approximation of plaintiff’s probable recovery. A plaintiff’s claim 
for general damages is not determinative in finding good faith. See Dole Food Co., Inc. v. 
Superior Court (2015) 242 Cal.App.4th 894, 912. In considering a rough approximation of a 
settling defendant’s proportionate liability, courts recognize that a settling defendant should pay 
less in settlement than if found liable after trial. Id. at 913. A judge shall consider the defendant’s 
insurance policy limits (Schmid v.Superior Court (1988) 205 Cal.App.3d 1244, 1248) but a 
settling defendant is not required to present evidence of his or her financial condition. See Cahill 
v. San Diego Gas & Elec.Co. (2011) 194 Cal.App.4th 939, 968.  
 
The policy limits settlement amount is within a reasonable range for an accident resulting in 
special damages of less than $60,000 even if the settling defendants’ liability is found to be far 
greater than Popp’s. There is no need to conduct discovery into cross-defendant’s financial 
condition under these circumstances.  

  

 6.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS. GREEN PLANET 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY GREEN PLANET 21, INC., STEPHEN SUTTA 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer to the Third Amended Complaint (“TAC”) is overruled.  The TAC 
states a cause of action, is not barred on its face by the statute of limitations, and is not fatally 
uncertain.  Defendants shall file and serve their Answer on or before October 2, 2019. 
 

1. Facts. 
 
This suit concerns defendants’ denial of plaintiff’s ownership interest in their corporation. 
 
Plaintiff was granted a 20% ownership interest in Sutter-Tacoma, a recycling and 

document destruction business, in recognition for his services as manager of its Tacoma facility.  
(TAC, ¶ 7, 8.)  This ownership interest was complete by the end of 2012 and it vested 
immediately.  (¶ 8.) 
 
 In December 2013, Sutter-Tacoma and several other companies merged to form The 
Sutta Company, Inc. (¶ 9.)   The Sutta Company, Inc. changed its name to Green Planet 21, Inc. 
(“GP21” or “Green Planet”) effective January 9, 2014.  (¶ 10.)  The majority owner of The Sutta 
Company, Inc./GP21 is defendant Stephen Sutta.  (¶ 16.)   
 
 Plaintiff entered into an agreement in December 2013 that was partly verbal and partly 
implied-in-fact.  (TAC, ¶ 26.)   Plaintiff made this agreement with David Williams, an authorized 
representative of defendants.  In the agreement, plaintiff agreed to surrender his ownership 
interest in Sutter-Tacoma in exchange for an ownership interest in the newly formed corporation 
that became GP21.  (SAC, ¶ 26.)  He entered into a further agreement with defendants through 
Williams in the same manner to remain at GP21 in exchange for an award of additional shares 
in GP21.  (Ibid.)   This ownership interest was to vest immediately upon the merger.  (¶ 11, 27.)   
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Immediately after the merger, Williams advised that plaintiff now owned 43,345 shares of 

GP21, which represented 4.33 percent of its outstanding shares then. Williams told plaintiff this 
number was comprised of plaintiff’s previous 20% ownership in Sutter-Tacoma and additional 
shares.  (¶ 11.)   

 
On March 29, 2014, defendant Stephen Sutta wrote an email that acknowledged plaintiff 

had been made a shareholder in GP21 within the last 90 days.  (¶ 13.)  That letter was intended 
to induce plaintiff to act in reliance on it, by continuing his employment, and it had that effect.  
(¶ 13, 14.)  Plaintiff continued his employment until August 5, 2014 and thereafter remained a 
member of the Board of Directors.  (¶ 14.)  Sutta is now estopped from denying that plaintiff was 
and is a shareholder in GP21.  (Ibid.) 

 
On July 22, 2014, plaintiff wrote an email to GP21 advising that he would be terminating 

his employment effective August 5, 2014, but was retaining his ownership role and his seat on 
the board of directors.  No one denied plaintiff’s ownership interest in response to this email.  
(¶ 15.) 

 
Plaintiff never received a stock certificate from GP21, but he received repeated 

communications from Williams confirming plaintiff’s ownership stake.  Those communications 
mentioned Williams’ efforts to avoid creating an immediate taxable event, while confirming 
plaintiff’s ownership stake.  (¶ 20.)   

 
Defendants breached the agreements on July 5, 2017 when Williams said things on 

behalf of Sutta and GP2s that were inconsistent with plaintiff’s ownership of shares in GP21.  
(¶ 30.)  Defendants further breached the agreements after July 5, 2017 by denying that plaintiff 
ever owned an interest in GP21.   
 

Defendants argue the TAC fails to state a cause of action because it fails to show 
there was a meeting of the minds on how many shares plaintiff would receive and under 
what conditions, and because it is barred by the statute of limitations.  They also argue that it 
is uncertain. 
 

2. Analysis. 
 
This case has been through several demurrers.  The court has suggested various ways 

the complaint might be amended.  Plaintiff has elected not to follow some of those suggestions, 
but has amended the complaint to clarify that he is suing because defendants have denied he 
owns any interest in GP21 and not simply he and they disagree about the value of his shares.  
On a demurrer, a complaint must be construed liberally to attain substantial justice. (Phoenix 
Mechanical Pipeline, Inc. v. Space Exploration Technologies Corp. (2017) 12 Cal.App.5th 842, 
851.)  So construed, the TAC states a cause of action and is not barred on its face by the 
statute of limitations.  

 
Plaintiff was promised he was an owner of GP21.  He is essentially suing because 

defendants deny he has any ownership interest in GP21, not because they failed to give him the 
share certificates.  Share certificates are not ownership, just evidence it.  (See Cal. Corp. C. § 
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416; 9 Witkin, Summary of California Law (11th Ed. 2017), Corporations, § 129, p. 932; Young 
v. New Pedrara Onyx Co. (1920) 48 Cal.App. 1, 14.)  

 
Plaintiff was not given the shares immediately after he was told his ownership interest 

had vested.  However, he does not allege that defendants were required to give him the share 
certificates immediately, only that his ownership interest vested immediately.  (¶ 11, 27.)  He 
had no reason to be concerned that defendants might be denying his ownership interest entirely 
until after July 5, 2017, when he was told he had no ownership interest at all.  (TAC, ¶ 30, 31.)   
He filed his complaint in 2018, less than two years later.  Thus, the complaint does not show on 
its face that it is barred by the two-year statute of limitations.  Further, because an obvious time 
problem is not clear on the fact of the complaint, plaintiff need not allege the date of his 
discovery of the cause of action with the specificity required by Fox v. Ethicon Endo-Surgery, 
Inc. (2005) 36 Cal.4th 797, 803. 

 
Also, the TAC sufficiently alleges facts on which a trier of fact could conclude that 

defendants are estopped to plead the statute of limitations or deny that plaintiffs owns an 
interest in GP21.   “Resolution of the statute of limitations issue is normally a question of fact.”  
(Fox, supra, 35 Cal.4th at 810.)   

 
The various questions raised on page 14 of defendants’ Opening Brief are also factual 

matters to be resolved at summary judgment or trial.  The “facts” asserted on page 5, lines 7 
through 11 of the Reply Brief are not before the court now.  They do not appear on the face of 
the pleading.   

 
Defendants claim plaintiff’s case is disproven by deposition testimony that defendant 

Sutta gave.  The court may not consider deposition testimony on a demurrer unless it is the 
testimony of the plaintiff or someone who can bind him with an admission.  (Del E. Webb Corp. 
v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605 (court not permitted on demurrer to 
consider the testimony of defense witnesses tending to refute plaintiff’s claims).) 

 
Even if the court could consider it, Sutta’s deposition testimony just creates factual 

issues that cannot be resolved on a demurrer.  (See Ex. C to Monika Lee Decl.)  In his 
testimony, Sutta does not contradict his email that plaintiff was made a shareholder in the last 
90 days.  He just claims there was an unfulfilled condition – that plaintiff execute a promissory 
note, inferentially either to pay for the shares or for the tax consequences of issuing them then.  
(Id. at 29:16-31:13.)  When asked whether plaintiff was ever presented with such a promissory 
note, Sutta testified, “I believe so, but I’m not certain.”  (Id. at 31:18-20.)  This might not even be 
sufficient to require a grant of summary judgment.  It certainly is not sufficient to rule that 
plaintiff’s claim is invalid on a demurrer. 

 
The demurrer for uncertainty is overruled.  The complaint sufficiently apprises 

defendants of the issues they are to meet, which is all that is required.  (Gressley v. Williams 
(1961) 193 Cal.App.2d 636, 643.) 

 
This case must be resolved at summary judgment or trial when all the facts are before 

the court, not on a pleading motion. 
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 7.  TIME:  9:00   CASE#: MSC18-01685 
CASE NAME: DOE VS. APOLLO VETERINARY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s counsel to be relieved is granted.  Counsel shall 
prepare an order after hearing that lists the upcoming CMC dates as well as restates 
the discovery outstanding. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01961 
CASE NAME: KATHI KALNOKI  VS.  ALTA BATES HOSPITAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JOHN MUIR MEDICAL CENTER 
* TENTATIVE RULING: * 
 
              Defendant John Muir Medical Center’s demurrer to the Eighth Cause of Action in the 

Second Amended Complaint is sustained with leave to amend.  Plaintiff shall file and serve 

the amended complaint on or before October 9, 2019. 

    Plaintiff Kathi Kalnoki was treated at Defendant John Muir Medical Center in Walnut 

Creek in August and September of 2017.  Plaintiff alleges the blood tests revealed she had 

massive systemic infections, including sepsis, infective endocarditis, C-diff, and colitis with 

bleeding ulcers. Plaintiff alleges she was prematurely discharged because insurance would not 

pay for a longer stay.  In October of 2017, after Mrs. Kalnoki became blind and lost all sensation 

in her legs, and was near death, she was admitted to John Muir Hospital, with a diagnosis of 

sepsis and other infections.   Mrs. Kalnoki remained in the hospital for five months, discharged 

on February 26, 2018.  Plaintiff alleges that during her stay she was treated poorly and 

unprofessionally by the hospital’s employees, such as nurses, doctors and hospital 

administrators.  

 

Eighth Cause of Action (Intentional Infliction of Emotional Distress) 

 In the Eighth Cause of Action for Intentional Infliction of Emotional Distress, Plaintiff 

alleges Defendant failed to property investigate several grave violations of Plaintiff’s health and 

welfare, such as her two heart attacks prior to her heart failure and clinical death, caused by the 

negligence of doctors and hospital employees, and the tearing of her skin.  Instead of 

investigating, Defendant misrepresented the facts to the Kalnokis to falsely assure them that 

everything they did was properly done.  

  In support of the claim for Intentional Infliction of Emotional Distress (“IIED”), Plaintiff 

claims Defendant, through its employees, made rude and outrageous statements to Mrs. 
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Kalnoki, including statements that if she did not vacate the hospital at the time of her discharge, 

she would be obligated to pay all of the medical bills thereafter, which were in the millions of 

dollars.  As a result of the representations, Plaintiff allegedly suffered a total systemic 

breakdown of her body, including grand mal seizures and extreme emotional distress and 

depression. 

Motion   

 Pursuant to CCP § 430.10 and 430.30 Defendant John Muir Medical Center  (“JMMC’)  

demurs to the 8th Cause of Action (IIED) on the ground the Plaintiff fails to allege facts sufficient 

to constitute a cause of action.   

 Defendant JMMC argues the claim for intentional infliction of emotional distress cannot 

be substantiated as Plaintiff failed to plead facts sufficient to demonstrate any conduct on the 

part of JMMC that was so outrageous in character and extreme in degree, as to go beyond all 

possible bounds of decency.  Plaintiff failed to allege conduct that can be “regarded as 

atrocious, and utterly intolerable in a civilized community." (Cantu v. Resolution Trust Corp. 

(1992) 4 Cal.App.4th 857, 888.)  Defendant argues that at most, Plaintiff has pled negligent care 

and advice regarding discharge.  The allegations fall short of the type of “outrageous conduct” 

required to support a claim for IIED.   

 Defendant argues the claim is also flawed because Plaintiff cannot demonstrate the 

requisite intent to cause emotional distress.  Plaintiff pleads no facts to suggest intent or 

reckless disregard for the probability of causing the plaintiff severe emotional distress.   

 Plaintiff opposes the motion arguing the SAC states sufficient facts to allow the matter to 

survive the demurrer.  Plaintiff argues the SAC alleges John Muir’s employees consistently and 

persistently made outrageous comments and representations, including lying to cover up an 

injury suffered by Plaintiff at the hands of JMMC’s employees.  Plaintiff argues that in looking at 

the totality of the complaint, including the general allegations, Plaintiff has alleged sufficient facts 

to state a claim for IIED. 

Analysis 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)   

 “The elements of the tort of intentional infliction of emotional distress are: ‘(1) extreme 

and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 

the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct. . . .' Conduct to be outrageous must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.’ [Citation.]   The defendant 
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must have engaged in ‘conduct intended to inflict injury or engaged in with the realization that 

injury will result.’ [Citation.]” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) 

 First, Plaintiff must allege conduct that is “so extreme as to exceed all bounds of that 

usually tolerated in a civilized community.” “Generally, conduct will be found to be actionable 

where the ‘recitation of the facts to an average member of the community would arouse his 

resentment against the actor, and lead him to exclaim, ‘Outrageous!’ [Citation.]”  (Berkley v. 

Dowds (2007) 152 Cal.App.4th 518, 533-534, internal quotations omitted.) Liability can found 

only where the conduct is regarded as “atrocious, and utterly intolerable in a civilized 

community.”  (Cantu v. Resolution Trust Corp. (1992) 4 Cal.App.4th 857, 888.)   The conduct 

must be directed at the plaintiff, or occur in the presence of a plaintiff of whom the defendant is 

aware.  (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.)    

 Here, Plaintiff alleges Defendant failed to conduct an investigation of past medical 

incidences, failed to investigate a negligent tearing of Plaintiff’s skin, and misrepresented the 

cause of the tear in skin; and Defendant allegedly made rude comments, including the 

representation that if Plaintiff did not vacate the hospital at the time of her discharge, she would 

be obligated to pay all of the medical bills thereafter.   

  The standard for judging outrageous conduct does not provide a "bright line" rigidly 

separating that which is actionable from that which is not. (Yurick v. Superior Court (1989) 209 

Cal.App.3d 1116, 1128.)  However, the facts alleged above, as a matter of law are not “so 

extreme as to exceed all bounds of that usually tolerated in a civilized community.” The failure 

amounts to professional negligence, not intentional conduct to cause Plaintiff emotional distress.   

  Plaintiff has alleged in conclusory terms that Defendant’s conduct was outrageous and 

shocking to the conscience, and done intentionally with reckless disregard of the harm it 

caused. Plaintiff has not alleged facts showing Defendant had the intent to cause emotional 

distress.  Nor has Plaintiff alleged facts showing the conduct by Defendant’s employees was 

carried on with a conscious disregard of the probability of causing emotional distress.  “In this 

state, "[a] defendant's conduct is in reckless disregard of the probability of causing emotional 

distress if [he] [she] has knowledge of a high degree of probability that emotional distress will 

result and acts with deliberate disregard of that probability or with a conscious disregard of the 

probable results." (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1014.)    Also, 

Plaintiff alleged no facts showing a causal connection between the alleged “cover up” and any 

emotional distress suffered by Plaintiff.    

 The demurrer is sustained with leave to amend. 

Defendant’s Objection to Untimely Opposition 

 CCP § 1005 provides in pertinent part: “All papers opposing a motion so noticed shall be 

filed with the court and a copy served on each party at least nine court days, and all reply 

papers at least five court days before the hearing.” With a hearing date of September 18, 2019, 

the Opposition should have been filed on September 5, 2019.  According to the Court’s file 

stamp, the Opposition was filed on September 6, 2019.   
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 As to service of the Opposition, Plaintiff indicates service by placing in U.S. Mail on 

September 6, 2019, according to the Proof of Service. Plaintiff also filed an Addendum to 

Opposition on September 11, 2019.  

 Attorney Robyn Roberts, counsel for Defendant, filed a declaration stating counsel did 

not receive Plaintiff’s Opposition and Addendum until September 11, 2019.  All documents were 

received by hand service on that date. 

 The Court notes Defendant’s objection to the Opposition. In its discretion, the Court has 
considered the late-filed Opposition but Plaintiff’s counsel is warned that going forth the Court 
expects compliance with Local Rules and statutory filing requirements. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01961 
CASE NAME: KATHI KALNOKI  VS.  ALTA BATES HOSPITAL 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY JOHN MUIR MEDICAL CENTER 
* TENTATIVE RULING: * 
 
             Defendant John Muir Medical Center’s Motion to Strike is granted with leave to 

amend.  Plaintiff shall file and serve the amended complaint on or before October 9, 2019. 

 Pursuant to CCP § 436, Defendant John Muir Medical Center brings this motion to strike 
the punitive damages allegations as they are barred by CCP § 425.13 and the allegations are 
insufficient to support an award of punitive damages.   

 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  

“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 

a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 

complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)  The motion to strike may lie 

where the facts alleged do not rise to the level of “malice, fraud or oppression” required to 

support a punitive damages award. (See Turman v. Turning Point of Central Calif., Inc. (2010) 

191 Cal.App.4th 53, 63.)        

            First, Plaintiff seeks recovery of punitive damages but she has not alleged compliance 

with Code of Civil Procedure § 425.13.  It provides: “In any action for damages arising out of the 

professional negligence of a health care provider, no claim for punitive damages shall be 

included in a complaint or other pleading unless the court enters an order allowing an amended 

pleading that includes a claim for punitive damages to be filed.” “[W]henever an injured party 

seeks punitive damages for an injury that is directly related to the professional services provided 

by a health care provider acting in its capacity as such, then the action is one "arising out of the 

professional negligence of a health care provider," and the party must comply with section 

425.13(a).”  (Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 

181, 191-192.)   

Secondly, “In order to survive a motion to strike an allegation of punitive damages, 

the ultimate facts showing an entitlement to such relief must be pled by a plaintiff. 
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[Citations.]” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  Plaintiff has 

not alleged facts constituting malice, fraud or oppression as defined in Civil Code § 3294.  

Notwithstanding the policy to construe the pleadings “liberally … with a view to substantial 

justice,” Plaintiff must allege specific facts showing that Defendant’s conduct was 

oppressive, fraudulent or malicious.   

 “‘Malice’ means conduct which is intended by the defendant to cause injury to the 

plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 

disregard of the rights or safety of others.” (Civ. Code § 3294.)  “In order to justify an award of 

punitive damages on this basis, the plaintiff must establish that the defendant was aware of the 

probable dangerous consequences of his conduct, and that he willfully and deliberately failed to 

avoid those consequences.”  (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 

890, 895-896.) The statute does not define “despicable conduct,” but courts have given 

definition to the term.  In American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton, 96 Cal. 

App. 4th 1017, 1050-1051 (Cal. App. 2d Dist. 2002) the court, citing to earlier decisions, define 

“despicable conduct” as: “[C]onduct which is  '. . . so vile, base, contemptible, miserable, 

wretched or loathsome that it would be looked down upon and despised by ordinary decent 

people.' [Citation]” Butte Fire Cases (2018) 24 Cal.App.5th 1150.  Plaintiff has not alleged such 

conduct. 

 Furthermore, for punitive damages to be imposed against an employer for wrongful acts 

of an employee, Plaintiff must allege either the employer: 1) knew in advance that the employee 

was likely to commit such acts, and employed him or her “with conscious disregard of the rights 

or safety of others”; 2) authorized or ratified the employee's wrongful acts; or 3) was itself guilty 

of “oppression, fraud or malice.” (Civil Code § 3294(b).) Plaintiff failed to alleges facts showing 

any of these.   

 Additionally, with a corporate employer, Plaintiff must allege facts showing that an 

officer, director, or managing agent of the corporation authorized, ratified, or had advance 

knowledge of the employee’s unfitness. (Civil Code § 3294(b).)  Again, Plaintiff failed to make 

such allegations.  

  As with demurrers, the same liberal policy regarding amendments applies to motions to 

strike.  Defendant’s motion to strike is therefore granted with leave to amend.   

  

10.  TIME:  9:00   CASE#: MSC18-02165 
CASE NAME: STRATEGIC CAPITAL VS. EKMEKJIA 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY STRATEGIC CAPITAL PARTNERS, LLC 
* TENTATIVE RULING: * 
 
The unopposed motions to compel discovery responses are denied without prejudice.  Although 
the discovery was properly served on the defendant, the meet and confer letter as well as the 
proofs of service reflect that plaintiff has recently been corresponding with an unrelated 
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individual named Aris Artounians who resides in Glendale.  The court notes that the notice of 
the trial was also sent to A. Artounians and not the self-represented defendant. 

  

11.  TIME:  9:00   CASE#: MSC18-02165 
CASE NAME: STRATEGIC CAPITAL VS. EKMEKJIA 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY STRATEGIC CAPITAL PARTNERS, LLC 
* TENTATIVE RULING: * 
 
See Line 10. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02257 
CASE NAME: TRINIDAD VS. MACK 
HEARING ON MOTION TO DECLARE MARIA TRINIDAD AS SUCCESSOR 
FILED BY ALLEN TRINIDAD, et al. 
* TENTATIVE RULING: * 
 
The motion is continued to November 6, 2019 at 9:00 a.m.  

  

13.  TIME:  9:00   CASE#: MSC18-02461 
CASE NAME: PAPPAGEORGE VS. CONTRA COSTA COUNTY 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY CONTRA COSTA COUNTY FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
Defendant Contra Costa County Fire Protection District’s motion to compel is granted in full.  
The court awards sanctions to defendant and against plaintiffs and their counsel in the amount 
of $5,250.  The award is less than requested because defense counsel was not required to file a 
reply or appear at the uncontested hearing. The required documents, discovery responses, 
verifications, proofs of service and sanctions are ordered to be provided within 15 days of notice 
of entry of the order after hearing.  The court will revise the order provided. 
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14.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS. SAINI 
HEARING ON MOTION FOR ORDER MODIFYING PRELIMINARY INJUNCTION 
FILED BY RAJINDER KAUR SAINI 
* TENTATIVE RULING: * 
 

Defendant Rajinder Kaur Saini’s motion to modify the preliminary injunction is granted.  

Order 

The Court issued a preliminary injunction against Defendant on April 11, 2019 that 

ordered Defendant to “cease and desist all communications with Plaintiffs Barbara Martin, 

Gretchen Pearson, Clark Anderson, and Pearson Properties dba Berkshire Hathaway 

Homeservices Drysdale Properties and its agents or employees not related to this instant 

lawsuit or otherwise required by law.”  

The Court modifies the injunction as follows: 

Defendant shall not communicate with the individual Plaintiffs or agents or employees of 

Pearson Properties except as required for this lawsuit or as follows: 

(1) Defendant may communicate with the Plaintiffs (or their agents) related to buyers 

obtaining loans for pending real estate transactions. Defendant may also communicate with 

Plaintiffs (or their agents) about properties where Plaintiffs represent the seller of that property. 

These communications must relate to a pending real estate transaction or loan. All such 

communications must be in writing and must be sent to Plaintiffs at their work email address(es) 

or work mailing address(es). 

(2) Defendant may not send her blast email (described in paragraph 3 of her declaration) 

to Plaintiffs Barbara Martin, Gretchen Pearson and Clark Anderson. This order does not prohibit 

Defendant from sending her blast email to other agents or employees at Pearson Properties.  

Analysis  

Code of Civil Procedure section 533 allows the court to modify an injunction “upon a 

showing that there has been a material change in the facts upon which the injunction…was 

granted, that the law upon which the injunction…was granted has changed, or that the ends of 

justice would be served by the modification or dissolution of the injunction… .” 

The Court issued a preliminary injunction in April 2019. At that time, Defendant had not 

appeared in this case and was in default. Defendant has now filed a request to modify the 

injunction based on information that she provided in her declaration in support of this motion. 

This information could not have been provided earlier because Defendant was in default when 

the injunction was issued. The Court finds that Defendant’s request to modify the injunction is 
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appropriate based upon the new information provided in Defendant’s declaration and because 

the modifications will serve the ends of justice.  

Defendant’s main concern is that she may need to interact with Plaintiffs while 

performing her job. Plaintiffs are real estate agents and Defendant is a mortgage / loan broker. It 

is possible that Defendant will have a client seeking a mortgage for a real property where 

Plaintiffs are representing the buyer or seller. (Sani Decl. ¶¶2, 6.) In this situation, the harm to 

Defendant if she were prohibited from communicating with Plaintiffs about a pending real estate 

transaction outweighs the harm to Plaintiffs if Defendant communicates with them about a 

pending real estate transaction. Therefore, the injunction should be modified to allow Defendant 

to communicate with Plaintiffs about pending real estate transactions.  

Plaintiffs argue that Defendant will be breaching her fiduciary duties to her clients if 

Defendant works with Plaintiffs on real estate transactions. This argument is based on accepting 

as true Defendant’s version of events, yet disputing these events at the same time. Plaintiffs 

cannot have it both ways. Plaintiffs also argue that judicial estoppel should apply to prevent 

Defendant from arguing that Plaintiffs are real estate criminals, yet seeking permission to do 

business with them. The Court is not convinced that this situation is appropriate for judicial 

estoppel.  

Defendant also argues that she is a real estate investor and may want to a buy a 

property where Plaintiffs represent the seller. (Sani Decl. ¶¶ 4, 7.)  In this situation, Defendant 

would like to be able to communicate with Plaintiffs. Here to, the harm against preventing 

Defendant from obtaining information on a property or making an offer on a property outweighs 

the harm to Plaintiffs.  

Defendant also states that every week she sends an email blast about her available loan 

programs to thousands of realtors in California, include the Plaintiffs. (Sani Decl. ¶3.) Defendant 

believes that her blast email may go to some agents working for Pearson Properties. (Sani Decl. 

¶3.) There is no harm to Defendant if she is preventing from sending her blast email to the 

individual plaintiffs in this case. However, there are an unspecified number of agents working for 

Pearson Properties and the Court is not convinced that it is appropriate to prevent Defendant 

from sending a blast email to all unspecified agents. In addition, Defendant notes that there is a 

procedure for unsubscribing from her blast emails. (Sani Decl. ¶3.) Presumably, any individual 

who no longer wants to receive Defendant’s blast emails could use the unsubscribe option. 

Therefore, the Court sees no reason to prevent Defendant from sending her blast email to the 

agents of Pearson Properties.  

Defendant’s concern about being able to be present during the discovery phase of 

litigation is unfounded. The April 2019 injunction prohibiting Defendant from communicating with 

Plaintiffs exempted communications “related to this instant lawsuit”.  
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15.  TIME:  9:00   CASE#: MSC19-00717 
CASE NAME: WEST HEALTH ADVOCATE SOLUTIONS 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CALIRISH ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to October 9, 2019 at 9:00 am by stipulation of parties. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00867 
CASE NAME: ALIREZA KOOCHAKKHANI  VS.  US BANK 
SPECIALLY SET HEARING ON: REQUEST FOR PRELIMINARY INJUNCTION 
SET BY ORDER FILED 08-30-19 
* TENTATIVE RULING: * 
 
Hearing continued to October 30, 2019 at 9:00 am pursuant to stipulation of counsel. The TRO 
is extended to the entry of decision on the scheduled hearing on the preliminary injunction 
pursuant to stipulation of counsel.  

 

  

17.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
The Bank’s application for a right to attach order is denied without prejudice due to a failure to 
provide notice to defendant Richard Johnston.  If the Bank provides a POS on defendant 
Johnston or a stipulation from Mr. Johnston not to oppose the application, the court will grant 
the application. 

 

  

18.  TIME:  9:00   CASE#: MSN19-0687 
CASE NAME: NEWELL VS. EPN INDUSTRIES 
HEARING ON MOTION TO DISMISS LATE APPEAL OF ORDER 
FILED BY SARANDAR NEWELL 
* TENTATIVE RULING: * 
 
Dismissed by stipulation filed August 27, 2019. 
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19.  TIME:  9:00   CASE#: MSN19-1356 
CASE NAME: MINNELLI- KAMINSKI VS. STEIGAUF 
HEARING ON PETITION FOR LIEN REMOVAL 
FILED BY MIA MINNELLI-KAMINSKI 
* TENTATIVE RULING: * 
 
Petitioner’s request for lien removal is now moot.  The court awards petitioner the filing fee of 
$435 since it appears Ms. Steigauf only removed the lien due the filing of the petition. The court 
declines to award the other “fees and costs” requested by Petitioner. 

 

  

20.  TIME:  9:00   CASE#: MSN19-1627 
CASE NAME: NASSAR VS. HERNANDEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved.  The court will sign the orders provided. 

 

  

21.  TIME:  9:01   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS. GREEN PLANET 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY GREEN PLANET 21, INC., STEPHEN SUTTA 
* TENTATIVE RULING: * 
 
The court rules as follows on defendants’ Motion to Strike. 
 

1. Denied as to paragraph 11.  Granted without leave to amend as to paragraph 12, 
which is a conclusion and/or an argument.  Denied as to Exhibit 1.  That document 
can be relevant and admissible at trial for various purposes, including as 
confirmation or ratification of the agreement even if it is not per se part of it.  
The case that defendants cite, Security-First National Bank v. Spring Street 
Properties, Inc. (1937) 20 Cal.App.2d 618, 626, does not hold that failure to reply to 
or comment on a letter never means anything.  What it means here, if anything, is for 
summary judgment or trial.  The court will not use a Motion to Strike to make trial 
admissibility determinations. 

 
2. Denied.  Plaintiff is not required to make an election of remedies at this stage.  

Mycogen Corporation v. Monsanto Company (2002) 28 Cal.4th 888, 905 states that a 
party cannot obtain both specific performance and damages, not that he may not list 
both of these remedies in a prayer of the same complaint.  Further, defendants cite 
no authority that in a case like this the plaintiff must plead all details concerning the 
shares, rather than just allege generally that he has been damaged. 

 

 


